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as Infringement of 
Copyrights. 


Cutting Prices 


In the recent case of Bobbs-Merrill Co. v. 


Snellenburg, 131 Fed. 530, the publishers of | 


Miss Rives’s novel, The Castaway, sought 
an injunction against a bookseller to re- 
strain him from selling copies of it at re- 
The 
defendant, in the usual and ordinary course 
of trade, purchased in the open market from 
a third party a number of copies of the 


book, in each of which, signed by the pub- 


tail for any less sum than $1.00 each. 


lishers, was printed upon the back of the 
title page immediately following the statu- 


tory notice of copyright, a legend reading | 


as follows: “The price of this book at re- 
tail is one dollar. 
sell it at a less price, and a sale at a less 
price will be treated as an infringement of 
the copyright.” No other notice was brought 
home to the defendant in this particular 
case, and neither he nor his vendor had any 
contract whatever with the publishers in 
respect of price. In denying a preliminary 
injunction Holland, J., says: 
result of all the decisions in cases of this 
kind is to the effect that when the owner 
of a copyright transfers title to a copy- 





No dealer is licensed to | 


“Though the | 





righted book, although under an agreement 
restricting its use or price at which it can 
be sold at retail, and the book is sold in 
violation of this agreement, his only remedy 
is for and cannot be 
restrained by virtue of copyright statutes, 


breach of contract, 


: } yet the question in this case arises as to 
Entered at post office at Rochester, N. Y. as} 


whether this notice, inserted by the plain- 
tilfs in this case in the book in question, 
amounts to the retention by them of such 
an ownership in the copies transferred as 
would entitle them to protection under the 
copyright law. If it does not it would not 
protect them under the copyright law, even 
if the defendants had notice of this agree- 
ment that the book should not be sold for 
less than a dollar, as the plaintiffs in that 
ease would be required to seek their rem- 
edy at law either for a breach of contract, 
or such other remedy as the circumstances 
The conclusion is that the 
copyright statutes cannot be invoked to con- 
trol the retail trade in books the title to 
which has been transferred by the owner of 


may warrant.” 


the copyright. The sole liberty of vending, 
given by the copyright law, is exhausted 
when the owner of the copyright sells a copy 
outright and gets his full price for it. He 
cannot the 
bought and paid for it, in selling his 


hamper purchaser, who has 
own 
property at his own price, unless that pur- 
then 


gov- 


chaser has contracted otherwise, and 
the contraet, not the copyright, is the 


)erning factor. 


In a note appended to the case of Garst v. 
Hall & L. Co. 55 L. R. A. 
specting the right of a purchaser of personal 


631, the cases re- 


property to sell or use it free from restric- 
tions laid upon his vendor were collated and 
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discussed, and the general rule that cove- | 


nants such as run with the land do not ap- 
ply to chattels was stated and exemplified. 
The effort here made by a vendor to dictate 
the price of the article he has sold, when his 
vendee sells it, in turn, to a future buyer, 
is rather a novel attempt to evade the gen- 
eral rule. It has not so far succeeded, but 
it is a logical sequence to the decision in 
Pike, 116 Fed. 


overruled a de- 


Edison Phonograph Co. v. 
863, Lowell, J., 
murrer to a bill for infringing a patent, by 
selling the patented article in violation of 
an agreement between the owner of the pat- 


wherein 





ent and his vendee, restricting the price, of 
which defendant, a subsequent vendee, had 
full notice before he bought. The argument 


is an elaborate one, and the citations t 
support it are numerous by which this con- 
clusion reached. In Victor Talking 
Mach. Co. v. The Fair, 118 Fed. 609, no 


agreement was exacted from the vendee of a 


was 


phonograph in respect of the price at which 
he should sell. 
a printed notice that the price was restrict- 
ed, and of this all the parties to the re- 


The machine, however, bore 


motest buyer had knowledge. The conelu- | 
sion of Kohlsaat, J., was that by the ab- 
solute sale and transfer of the title to the 
phonograph, notwithstanding the notice and 
the knowledge of it, the right to a, 
for an infringement of the patent because of 
discounting the price was lost. In his opin- 
ion he referred to the former case, but ex 
pressed neither approval nor dissent, mere- 
ly remarking that whether or not it cor- 
rectly expressed the law need not be dis- 
cussed. 

Chis decision agrees in principle with the 
that inspired this article. 
Together they warrant the conclusion that 
when unconditionally the absolute title to 
an article passes to a new owner a notice | 


copyright case 


attached to it by the original owner, that 
the price of it when and if it is sold again 
must be at least a stated sum, is ineffectual 
to give the first vendor a cause of action for 
infringing a patent or a copyright against 
a later owner of the article who knows of, 
and yet 
Judge Lowell is correct in the other case,— 


ignores, the restriction. But if 


and this will not readily be conceded,—then 
it seems to follow that if he who patents 





or copyrights a thing takes pains, besides 
affixing to it a notice that he has restricted 
its price, to sell it conditioned upon ob- 








serving such restriction, and exacts from 
the vendee an agreement to be liable as an 
infringer if he cuts the price, then if the 


| condition is disregarded the liability will 


attach to the purchaser and all legally in 
privity with him. There cannot in this re- 
spect be a difference in principle between a 
patented and a 


book. 


yhonograph copyrighted 
I eral pytig 
—_—_—_» 0-g——_—_—_ 


Statesmanship of Scholars. 





Scholarship certainly tends to breadth of 
mind; yet a life of scholarship alone, out of 
touch with the social and political strug- 
gles of the time, does not necessarily make 
a broad and statesmanlike man. It seems to 
be the fate, or, at least, the misfortune. of 
some highly learned and cultured men to 
misinterpret the spirit and tendency of their 
own time and people. Yet they are prone 
to be dogmatie in their opinions on public 
questions, and particularly severe in judg- 
ing the men whose policies they disapprove. 
Because their utterances in their own de- 
partment of scholarship are to be taken as 
authority. they fail to realize that they are 
not entitled to be regarded as authority also 
in other and broader fields in which they 
have no experience. 

They know the past better than the pres- 
ent, books better than men, and dead men 
better than live ones. Revering the heroes 
and statesmen of other days and other lands, 
they can see no heroes or statesmen around 
them. Mostly out of touch with men, ex- 
cept those who, as students, deferentially 
listen to them, their tendency is to be- 
come intolerant of contradiction, and to 
overestimate the importance of their own 
opinions. Added to this tendency there is 
another, which sometimes accompanies it, to 
underestimate the intelligence, good sense, 
and sound judgment of the great body of 
the people. A man of character, culture, 
and learning, who lives in a small and select 
circle, sometimes thinks a great gulf sepa- 
rates him intellectually and morally from 
The defect in such a case 

What seems to be an il- 


common people. 

is his, not theirs. 
lustration of this is the speech of a learned 
professor at the recent banquet of the Peace 
Purporting to speak 
as a philosopher about the constitution of 
human nature, he said: “The plaim truth is 


Conference at Boston. 
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that people want war. They want it any- 
how; for itself: and apart from each and 


every possible consequence. It is the final 
bouquet of life’s fireworks. . Its celer- 
ical and historical! defenders fool them 


selves when they talk as they do about it. 
What 


has won for us, but a vague 


moves them is, not the blessings it 
religious exalta 
tion. War, they feel, is human nature at 
its uttermost. We are here to do our utter- 


most. It is a sacrament. Society would 
rot, they think, without the mystical blood 
payment.” 
thrills and 


and a sensation of that sort seemed to be 


that men live for excitements, 
what he was himself trying to get, and to 


give on that occasion. The philosopher ha 





learned the trick of the yellow journalist. 
It may be that he intended to be taken as a 
humorist, and not as a philosopher; but 
‘The 
supercilious scholar who has no respect for 


such an intention was not apparent. 


the intelligence and character of the people | 


has at least this point of agreement with 
the mere politician, who thinks humbug will 
answer as well as reality for political pur 
poses. But no man, whether politician or 
scholar, who despises or distrusts the com- 
mon people, is large enough for a statesman. 

The supposition that intellectual develop- 
ment and strength come only from schools 
or scholarly training seems to be sometimes 
indulged 
of th 
not likely to be overestimated; but the in- 
tellectual 


by men of learning. The value 


development which from 


the contact of men with men in all the ae 


comes 


tivities and struggles of life, even when it 
has net been much aided by school training, 
is not always remembered or understood. 
It is a great factor in fitting men for citi- 
zenship. So indeed, is it that 
many mere scholars who have not the ad- 


necessary, 


vantage of such attrition with other minds 
in the complex affairs of active life are 
sadly lacking in practical sense and sound 
yidgment. 
with the administration of the institution, 


A college faculty, when charged 


is often one of the worst of administrative 
or business bodies. 

That kind of administration is no longer 
tolerated in the best managed institutions. 
An illustration of the tendency of college 
faculty or officials to assume authority and 
importance has several times occurred in a 


certain large college. As the last recita- 


He laid down the proposition | 


i] 


highest education of the schools is 
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tion for the day at the close of a term last- 


j}ed a few minutes too long to permit the 
students to get a fast train on one of the 
great trunk the railroad authorities 
; were asked to hold this train for them ten 
}minutes. This was actually done, with the 
result that students, by the 
delay of the train, lost their connection with 
that the recitation 
might be cut a few minutes short, or that 


lines, 


many of the 
| other roads. The idea 


the afternoon recitations might begin a few 


minutes earlier, does not seem to have oe- 
curred to anyone. Rather than to vary the 
j set programme of the institution a few mo- 
ments. it was chosen to disarrange the sched- 
j ule of a great railroad company, and cause 
to the traveling public, and even to the stu- 
| dents themselves, the delay and expense of 
missing connections with other roads. 
Chere are, indeed, in the chairs of our 
higher institutions of learning many men 
of magnificent capacity for business affairs, 
and of great breadth of view on public af- 
some 


fairs. of these are men whose minds 





who 
| are not only great scholars, but great men. 
| Most of these have had at some stage of 
their development a good degree of practical 


j; are, by nature, of the broadest type, 


experience among men. But a great scholar 


may not be a great man. Large learning 
and literary culture do not necessarily make 
him broad, or wise, or of sound judgment 
Yet certain it is 


that the most cynical, the most intolerant, 


respecting public affairs. 


the most supercilious, and the most unjust, 
critics of social, business, and publie af- 
fairs are likely to be the men of literary 
and scholastic eminence whose opinions of 
such matters are formed upon theory alone, 
without the test of any practical experience, 
|}or much practical knowledge of men. 


- nr 


Index to New Notes 


| LAWYERS’ REPORTS, 


Book 65, Parts 5 and 6. 


ANNOTATED. 





Mentioning only complete notes therein com 
tained, without including mere reference notes 
to earlier annotations. 


Bastardy. 
See ILLEGITIMACY. 
Illegitimacy. 
tight of mother, or reputed father, of il- 





CASE AND COMMENT. 


legitimate child to its custody or con 
trol :—({1.) Mother generally entitled 
to custody ; (I1.) reputed father’s right 
to custody in general; (III.) rights of 
mother, or reputed father, as against 
each other: (a) mother’s right as 
against reputed father; (b) reputed 
father’s right as against mother; 
({[V.) rights of mother, or reputed 
father, as against other persons: (a) 
mother’s right as against others than 
reputed father; (b) reputed father’s 
right as against others than mother: 
(1) as against parish; (2) as against 
town or county: (3) as against 
strangers; (4) as against relatives; 
(V.) right of mother, or reputed 
father, to guardianship of child: (a) 
mother’s right of guardianship; (b) 
mother's right to appoint testamentary 
guardian ; (c) reputed father’s right of 
gcnardianship; (d) reputed father’s 
right to appoint testamentary guard- 
ian; (VI.) right of mother, or reputed 
father, as against guardian of child: 
(a) mother’s right as against guard- 
ian; (b) reputed father’s right as 
against guardian: (VII.) rights of 
mother, or reputed father, in proceed 
ings affecting custody: (a) notice: (b) 


ee 


through openings in footpaths; (d) 
construction or repair of highways; 
(e) other construction work on high- 
ways: (1) street railways; (2) area 
under footpath; (3) sewer; (4) pipe 
line; (5) telephone line; (f) removal 
ot wrecks from navigable rivers; 
(VIL.) liability where work is danger- 
ous to adjoining landowners: (a) in 
general; (b) injury to lateral support ; 
(ce) injury to adjoining building 
through negligent execution of work 
connected with party wall; (d) injury 
to business and goods of occupant of 
adjoining premises; (e) injury from 
explosion caused by negligent escape 
of gas; (f) injury resulting from flood 
ing of lands through negligent drain- 
age operations; (g) injury resulting 
from allowing materials dredged from 
water to escape onto adjoining land; 
(h) injury resulting from negligent 
demolition of fire ruins; (i) injury re- 
sulting from allowing fire to escape; 
(j) injury resulting from blasting op- 
erations; (VIII.) liability where work 
is dangerous to persons invited onto 
defendant’s premises; (1X.) liability 
where work is dangerous to tenants; 
(X.) liability where work is dangerous 


consent: (c) right to appear or be to owners of vessels navigating rivers 
heard 89 Schools. 
Independent Contractors. Liability of school-teacher for personal 
See MASTER AND SERVANT. injury to pupil:—(I.) Introductory ; 
cite (II.) reasonable Spee a aa 
7 a ae . : tion: (a) in general; (b) when injury 
aa illegitimate child; who enti- 689 results from punishment on account of 
, defect in pupil's constitution unknown A 
to teacher; (c) when pupil is of age; cont 
(d) when teacher is not regularly ap- 
pointed; (III.) excessive restraint or 
correction: (a) in general; (b) error 
of judgment: (1) the discretionary na- prov 
ture of the power to punish, vested in debt 
teachers; (2) presumption of proper 
motive; (3) effect of proper mo- 
tive: (c) improper motive; (IV.) 
punishment inflicted without proper amd 
cause; (V.) when cause of punishment prov 
is unknown to pupil; (VI.) reason- him, 
ableness or excessiveness of punish- 
ment is for the jury: (a) in general; 
(b) material considerations; (VII.) 


Master and Servant. 

Liability of employer for acts of inde- 
pendent contractor where injury is di 
rect result of work contracted for :— 
(T.) Scope of note; (II.) in general: 
(III.) liability where stipulated work 
is illegal: (1V.) liability where per 
formance of work will involve commis 
sion of trespass; (V.) liability where 
performance of work will necessarily 
cause injury: (a) in general; (b) com 
mission of nuisance; (c) blasting op 
erations; ( VI.) liability where work is 
done according to plans furnished by 
employer: (VIL. liability where work 


soly 


debt 


stoe 


man 


is done according to methods pre- 
scribed by employer 742 
Liability of employer for injuries caused 
by the performance of work by inde- 
pendent contractor which is dangerous 
eee eee Gia aise an its agent is deceived: (a) liability to 
doctrine stated generally; (III.) lim- addressee; (2) liability to stranger ; 
its of the doctrine; (IV.) effect of (11) ability of company when its 


facto 
; ‘ » rpetrates the fraud 
stipulation by contractor to take ap- Spent perperrerrs s ey be 


propriate precautions; (V.) necessity Waters. 
of showing that the contractor was act- Jurisdiction over boundary rivers :—(I.) Cl 
as . ; a 

ing under the authority of the employ- right to exercise: (a) in general; lo- : 2: 
er; (VI.) liability of employer where cation of boundary line; (b) grant of suftie: 
work is dangerous to persons using opposite shore; (c) effect of treaties misay 
highways: (a) in general; (b) erection and compacts: (II.) equal rights on; 
of buildings; (c) delivery of goods (1II.) what rights are exclusive; (IV.) 


statutes 


Velegraphs. 
Liability of telegraph company for trans- 
mission or delivery of forged mes 
sage :—(1.) Liability of company when 


Ki 


name 


mits 
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what concurrenc jurisdiction includes : 


V.) effect of change of channel 953 
The part containing any note indexed will 
be sent with CaSe AND COMMENT for one year | 
for $1 


| 


| 
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Among the New Decisions. 


Action or Suit. 


Creditors of a vendor of a stock of goods 
are held, in Voorhees, Miller & Co. v. Porter 


(\. C.) 65 L. R. A. 736, to have a right of | 


action against the grantee upon his agree- 


ment with the vendor to pay such creditors | 


out of the purchase money. 
\ child living in the family of his father, 


upon property in which he has no property 


right. is held, in Ft. Worth & R. G. R. Co. v. | 
818, to have a |} 
right of action against one who maintains a | 


Glenn (Tex.) 65 L. R. A. 


well on adjoining property in such a condi- 


tion as to constitute a nuisance, which ren- 
ders the child ill to his injury. 


Bankruptcy. 





\ judgment determining the amount to be 
the stockholders of in- 
solvent corporation for the payment of its 


contributed by an 


debts under constitutional and statutory 
provisions making stockholders liable for 
devts to the amount of the par value of the 
stock held by them is held, in Dight v. Chap- 
Or.) a fe? 


due from each 


> 
\- 


793, to render the 
stockholder a debt 


provable in bankruptcy proceedings against 


man 65 


amount 


him, so as to be canceled by a discharge, al- | 


though he did not appear in the proceeding 
against the corporation, where the judgment 
therein is binding upon him, 


90 
Banks. 
Knowledge by a bank of the insolvency of 
, factors possessing authcrity to deposit mon- 
08 . . : . . 
ey belonging to their customers in their own 
names is held, in Interstate Nat. Bank v. 


Claxton (Tex.) 65 L. R. A. 820, not to be 
sufficient to charge it with liability for the 


. . . - . . | 
misappropriation of such funds which it per- 


mits to be checked out in favor of third per- 





| 
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sons, although by the exercise of care it 
might have known that a misappropriation 
was being effected. 


Carriers. 





A railroad company which refuses to de- 
liver freight because of refusal to pay an ex- 
cessive charge for carriage is held, in Clegg 
. Southern R. Co. (N. C.) 65 L. R. A. 717, 
not to be able to escape liability for the loss 
thereby caused on the ground that the one 
making the demand had not obtained posses- 
sion of the bill of lading or an order for de- 
livery from the nominal consignee. 


r 





Constitutional Law. 
See also REMOVAL OF CAUSES: TAXES. 





A statute providing for the appointment 
of a special administrator in case of a per- 
son who has disappeared under circum- 


stances justifying a belief that he is dead is 
held, in Clapp v. Houg (N. D.) 65 L. R. A. 
to be invalid, as depriving the person 


757, 


of his property and its possession without 

due process of law, when applied to the prop- 

erty of a person living, although such special 

administrator has no power to administer 
| such estate generally. 

A statute which provides for a change of 

place of trial to another county, upon the 
application of the state’s attorney, when a 
fair and impartial trial cannot be had in 
| the original county, is held, in Barry v. Tru- 
ax (N. D.) 65 L. R. A. 762, not to be invalid 
as a deprivation of the constitutional right 
of trial by jury. 


Contracts. 


See ACTION OR SUIT. 


Copyrights. 


Merely placing a design on the covers of an 
edition of an author's works without regis 
| tering it as a trademark, or giving notice 
that ii is claimed as such, is held, in Kipling 
.C. A. 2d C.) 


|v. G. P. Putnam’s Sons (C. 65 


L. R. A. 873, not to protect it from use by 
others. 


' 
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Covenants. 

A covenant on the part of a vendor of 
land, which forms part of the consideration 
of the grant, to open a way through another 
tract which he does not at the time own, but 
contemplates purchasing, is held, in Houston 
v. Zahm (Or.) 65 L. R. A. 799, not to run 
with the latter tract after it comes into pos- 
session of the vendor, and, therefore, not to 
enforceable against his 


be grantee. 


Damages. 

Words of. provocation are held, in Mahon- 
ing Valley R. Co. v. De Paseale (Ohio) 65 
L. R. A. 860, to be properly considered in 
mitigation of punitive, but not of compen- 
satory, damages. 

That two persons had been engaged in the 
publication of a series of libelous articles 
against each other is held, in Patton v. 
Cruce (Ark.) 65 L. R. A. 937, to be prop- 
erly taken into consideration in assessing 
the damages in a suit by one, based on the 
publication of the other. 


Estoppel. 


Stockholders in, and owners of, land 


served by an irrigation ditch, who tacitly as- 
sent to, and are present without objection 


during the extension of, the canal over other | 


land of theirs for the purpose of changing 
the point of intake, are held, in Crescent 


Canal Co. v. Montgomery (Cal.) 65 L. R. A. } 


940, to be estopped from objecting to the 
maintenance of the canal after its comple- 
tion, 


Executors and Administrators. 


See CONSTITUTIONAL LAw. 


Factors. 
See 


BANKS. 


Gift. 


Paro] instructions by one who has given 


money to another for safe keeping, which 
has been deposited by the latter’s husband 
in a bank upon a certificate taken in his own 
name, to the one to whom the money was de- 
livered, as to the persons to whom it is to be 
paid after the death of the donor, without 
any instruction in writing or delivery of 
the certificate of the deposit, are held, in 
Hawn v. Stoler (Pa.) 65 L. R. A. 813, not to 
be sufticient to effect a valid gift causa mor 
tis. 


Guaranty. 


Notice of acceptance is held, in Cowan, 
McClung, & Co. v. Roberts (N.C. R 
A. 729, not to be necessary to bind one who 
executes a paper by which he “hereby” 
antees a debt 


guar 
which another now 01 
may owe in the future, to a specified amount, 
the instrument expressly stating that it is to 
remain in full force until the debt is fully 
discharged or the agreement is relinquished 
in writing. 


owes, 


Habeas Corpus. 


See ILLEGITIMACY. 


Highways. 


The right to bore wells within the limits of 
a highway to obtain water to sprinkle the 
road and keep it in repair is held, in Wright 
v. Austin (Cal.) 645 L. R. A. 949, not to be 
included in a highway easement. 

A person licensed to move houses in a 
city is held, in Northwestern Teleph. Ex 
change Co. v. Anderson (N. D.) 65 L. R. A. 
771, to be legally liable for damages done by 
| him, while moving a house through the 
streets, to the wires and property of a tele 
phone company duly authorized by ordinance 





to establish a telephone system in such city, 
and maintained therein. 


Husband and Wife. 
See JUDGMENT. 
| Illegitimacy. 
| 
| The 


putative father of a bastard child is 








of 
the 
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Of 


| 


held, in Aycock v. Hampton ( Miss.) 65 L. | 
R. A. 689, to be entitled to maintain a writ 
of habeas corpus to recover possession of it | 
from its maternal relatives after the death | 
of its mother, where there is nothing to show | 
that he is an improper person to have cus- | 
tody of it. | 

| 


Injunction. 





A Federal court is held, in Arbuckle ». 
Blackburn (C. C. A. 6th C.) 65 L. R. A. 864, 
to have no jurisdiction to enjoin a state food 


commissioner from proceeding to enforce a 
pure-food statute of the state by criminal 
prosecution, on the ground that he has er- 
roneously construed the statute to include 
matters not within it. 


The use of geographical or descriptive 
terms to palm off the goods of one manufac- 


turer or vendor as those of another, and to 
carry on unfair competition, is held, in| 
Shaver v. Heller & Merz Co. (C. C. A. Sth 
C.) 65 L. R. A. 878, to be lawfully enjoined | 
by a court of equity to the same extent as the | 
use of any other terms or symbols. 


The right of the owner of an island to an 
injunction to compel the removal of nets set 
in the adjoining waters in such a manner as } 
to constitute a public nuisance is sustained | 
in Reyburn v. Sawyer (N. C.) 65 L. R. A. | 
930, where they interfere with the access to 
and from the island, and the one responsible 
for them is insolvent, so that an action for 
damages would not afford adequate relief. 


Intoxicating Liquors. 





An ordinance forbidding the use of screens 
in places where liquor is sold, or of side or 
trap doors, or the keeping of games and de- 
vices for amusements, or the maintenance of 
eating places therein, and requiring all 
liquor to be served and drunk at the counter, 
and that the saloon shall be closed during 
certain hours, and forbidding the owners 
thereof or their employees from being in 
such places during the hours when the 
saloons are required to be closed, is held, in 
Paul v. Washington (N.C.) 65 L. R. A. 902, 
not to be unreasonable. 


Judgment. 


Heirs at law are held, in Allred v. Smith 


(N. C.) 65 L. R. A. 924, not to be entitled 
to the benefit of a judgment in an action by 


| a eco-heir to set aside a deed of the ancestor. 


where they were not made parties to the 


suit, and it was not brought for their 
fit. 


ene 


A judgment dismissing the action and as 


sessing costs against plaintiff, entered upon 


a verdict for defendant in a suit to recover 
possession of real estate which involves two 
issues, one as to the plaintiff's title and the 
other as to the right of possession, without 
disclosing upon which the judgment is based, 
is held, in Hoover v. King (Or.) 65 L. R. A. 
790, not to bar a subsequent action for pos- 
session, although the statute contemplates 
that the title shall be tried in such actions, 
and makes the judgment conclusive as to the 
estate in such property and the right of pos- 
session thereof, so far as the same is thereby 
determined. 


Jury. 
See CONSTITUTIONAL LAW. 


Libel. 


See also DAMAGES. 





A publication by a newspaper charging a 
candidate for nomination for a public ollice 
with a criminal offense is held, in Star Pub- 
lishing Co. v. Donahoe (Del.) 65 L. R. A. 
980, to be in no way privileged, but to be 
made at the risk of the publisher, who. to 
escape liability for libel, must prove the 
truth of the charge made. 


Malice. 





A patron of a street railway company is 
held, in Lancaster +. Hamburger (Ohio) 65 
L. R. A. 856, to incur no liability to a con- 
ductor by reporting to the superintendent of 
the company his misconduct while on duty, 
toward a passenger, though in making the 
report he is prompted by ill will and a desire 
to secure the conductor’s discharge from the 
service of the company. 


Malicious Prosecution. 


A right of action for malicious prosecution 
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of a civil action in which there is no arrest | islative otlice is held, in State ex rel. Mial v. 
or attachment of property, and no special | Ellington (N. C.) 65 L. R. A. 697, to have 
injury inflicted which would not necessarily | no vested property interest or contract right 
result from the prosecution of any similar | thereto of which the legislature cannot de- 
suit, is denied in Abbott v. Thorne (Wash.) | prive him during the existence of the term. 
G5 L. R. A. 826. 


| 
| Removal of Causes. 
Master and Servant. — 
— |} <A denial of the right of a corporation in- 
One who employs another to manufacture | corporated in another state to remove a 
furniture for him, furnishing all the ma- | cause into a Federal court, on the ground of 
terials, tools, and machinery for the purpose, ; diverse citizenship, from a court of North 
among which is a machine which is safe to | Carolina, in which it has been sued by a cit- 
operate under proper instructions, but | izen of the latter state, on the ground that 
dangerous to operate without instructions, | the corporation has become a domestic cor- 
is held, in Jacobs v. Fuller & H. Co. (Ohio) poration under the state statute, as it was 
65 L. R. A. 833, to have no right, in an ae- compelled to do in order to obtain the priv 
tion for injury to a person using the machine ilege of doing business in that state, is held, 
because of failure to notify him of its | in Debnam v. Southern Bell Teleph. & Teleg. 
dangerous character and give him instrue- | Co. (N. C.) 65 L. R. A. 915, not to deprive 
tions as to operating it, to set up the defense | the corporation of any rights under the Fed- 
that the injured person is an employee of an | eral Constitution. 
independent contracter, since under the cir- 
cumstances the resulting injury might have | 
been anticipated as a direct or probable con- Sale. 
sequence of the performance of the work 
contracted for. if reasonable care should be 
omitted. 


Immediate delivery, followed by actual 
and continual change of possession, as re- 
quired by statute to make a valid sale of per- 
sonal property, is held, in Feeley v. Boyd 
(Cal.) 65 L. R. A. 943, to be sufficiently 
shown from the fact that a purchaser of 
fruit in bins sent a representative the same 
evening to take possession of it, and the next 
morning sent men to prepare it for shipment, 
although on the day of the purchase the fruit 
was not moved from where it was when the 
sale took place. 


A property owner is held, in Thomas v. 
Harrington (N. H.) 65 L. R. A. 742, not to 
be able to relieve himself from liability for 
injuries tc a traveler upon the highway by 
reason of the negligent failure to guard and 
light, after dark, a trench opened in the 
highway to connect his dwelling with the 
street water main, by employing an inde- 


I 
tel 
Tel 
R.. 
live 


Negligence. | ae wh 


pendent contractor to perform the work. 


Z00 


liar 


One riding in a conveyance controlled by | Schools. 


her father is held, in Duval v. Atlantic Coast Lapel 

Line R. Co. (N. C.) 65 L. R. A. 722. not to A teacher who threw a pencil at a pupil to 

be chargeable with his negligence, which | attract his attention is held, in Drum vr. Mil- 

combines with that of persons in charge of ler (N. C.) 65 L. R. A. 890, to be liable for 

another conveyance to bring them into colli- | the destruction thereby of the sight of the 
sion to her injury. | pupil, if he did not act with ordinary care, 
and the injury was the natural and probable 
result of his negligence. 


Nuisance. 
See Acrion or 


Officers. 
— : Speeifie performance of a contract to sell 
One appointed for a definite time to a leg- and deliver a crop of hops is held, in Lives 


Specific Performance. 








al 


fS- 


yd 
tly 

of 
me 
ext 
nt, 
‘uit 
the 


il to 
Mil- 
for 
the 
bare, 
able 


sell 
ves- 


CASE AND 





ley vr. Johnston (Or.) 65 L. R. A. 783, not to 
be properly refused on the ground that the 
remedy is not mutual because a clause in the | 
contract leaves the purchaser free to reject | 
the hops tendered if they are not of proper | 
quality and in proper condition. 


} 
| 
| 
| 
j 
| 


Taxes. 


The fact that a collateral inheritance tax | 
statute exempts from its provisions institu- | 
tions in the state organized for purposes of | 
purely public charity, while requiring the 
payment of the tax by such institutions when 
incorporated in other states, although some 
of their charitable works are carried on with- | 
in the state, is held, in Humphreys v. State | 
(Ohio) 65 L. R. A. 776, not to render it un- | 
constitutional as a grant of special privi- | 


leges or immunities or a denial of the equal 
protection of the laws. 

A classification of restaurants, for the pur- | 
pose of a revenue tax, into those where meals 
are cooked and served by the proprietor or a 
member of his family, and those where they 
are not, imposing a lower tax upon the 
former, is held, in Re Lemon (Cal.) 65 L. R. 
A. 946, not to be void as an unjust discrim 
ination. 


Telegraphs. 


| 
In the absence of negligence on its part. a 
telegraph company is held, in Western U. | 
Teleg. Co. v. Uvalde Nat. Bank (Tex.) 65 L. 
R. A. 895. not to be liable, because of the de- 
livery of a fraudulent telegram sent by one 
who tapped the company’s wires, to make 
good the loss resulting from the sendee’s re 
liance upon the faith of its authenticity. 


Unfair Competition. 

The use upon bottles containing water | 
from the Saratoga spring of a label in which 
the word “Saratoga” is made inconspicuous, | 
and the word “Vichy” prominent, so that | 
when the bottles are standing on a table or | 
shelf the word “Vichy” is the prominent ob- | 
ject of sight, is held, in La Republique Fran- 
eaise rv. Saratoga Vichy Springs Co. (C. C.! 
A. 2d C.) 65 L. R. A. 830, to be unfair com- | 
petition with bottled waters from the wm 


|}in United States Courts.” 


| Vol. 4. 
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mune of Vichy, in France, which had long 
been upon the market under that name. 


Vendor and Purchaser. 





Knowledge by one contracting to purchase 
real estate that the vendor has only an op- 
tion contract to purchase, and has contracted 
to sell the saw timber on the land to a third 
person, is held, in Arentsen v. Moreland 
(Wis.) 65 L. R. A. 973, not to deprive him 
of his right to damages for loss of his bar- 
gain in case the vendor refuses to convey 
anything except the land free from the tim- 
ber. 


Waters. 


See also Estorre.; INJUNCTION. 





The enforcement by the state of Minnesota 
of its fish and game laws on the Wisconsin 
side of the main channel of the Mississippi 
river is held, in Roberts v. Fullerton ( Wis.) 
65 L. R. A. 953, not to be justifiable on the 
theory of common ownership of the river, or 
things in, or on, or under, the same, on the 
Wisconsin side of the main channel. 


New Books. 





“Handbook of Jurisdiction and Procedure 
By Robert M. 
West Publish- 


$3.75. 


Hughes. St. Paul, Minn. 
1904. 1 Vol. 


This is another of the now highly valued 


ing Company. 


series of Hornbooks. It is made by the 
author of the Handbook of Admiralty Law, 
the value of which has already become rec- 
ognized. ‘The low price of the volumes, con- 
sidering their value, has made them very 
popular with the profession. 

“The Encyclopedia of Evidence.” Edited 
by Edgar W. Camp and John F. 
Los Angeles, Cal. L. D. 

1904. $6.00. 

This volume covers all the subjects of evi- 
dence from Damages to Dying Declarations. 
It includes, therefore, such very important 
subjects as those of death and survivorship, 
declarations, demonstrative evidence, dis- 


Crowe. 
Powell 
Company. 


| covery, documentary evidence, and many 


others. It is a valuable addition to any 
library. 
“Indian Affairs.” Laws and Treaties. 
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Vol. I. Vol. Il. Treaties. 
and edited by Charles J. 
the 
Washington. 
1904. 

This is a second edition of this work on 
of 
1,100 pages each, and contains all treaties 
the all 
laws relating to them, together with execu- 


Laws. Compiled 
Kappler, Clerk to 
Indian Affairs. 


Printing Office. 


Senate Committee on 


Government 
$9 delivered. 


Indian affairs, in two quarto volumes 


ever made with Indian tribes and 


tive orders creating reservations, proclama 
tions, statistics, trust funds, ete. The 
vised edition includes the signatures to the 


re- 


treaties, many treaties and documents here- 
tofore unobtainable, and other useful infor- 
mation. To all persons interested in In- 
dian matters this work is of very great 
value. 
follow the make-up of the statutes at large. 

“The Trust Company Idea and Its Devel- 
By Ernest Heaton. Buffalo, N. 
Penfold Company. 


opment.” 
Y. The White-Evans 
1904. 1 Vol. $1. 

In very compact form this little book 
treats of the development of modern trusts, 
and gives a history of some of the great 
trusts the United States, as well 
England, Canada, and the colonies. 


in as 


and its advantages, and in the appendix 
gives a list of trust companies. 

“The Man Who Pleases and 
Who Charms.” By John A. 
York City. Hines & Noble. 1 Vol. $.75. 

This little book in substance, an ex- 
planation of the qualities in conversation 
and manners that make people agreeable. 
It is widely different from the typical books 


the Woman 
Cone. New 


is, 


on etiquette, and contains many sound sug- } 


gestions and much good sense. 
“How to Attract and Hold an Audience. 
By J. Berg Esenwein. New York City. 
Hines, Noble & Eldredge. 1 Vol. $1. 
This is a popular treatise on the nature, 
preparation, of 


and delivery publie dis- 
courses, 
the proper forms and style of discourse, 
also as to the preparation of the subject- 
matter, as well as the mental preparation 
and the use of the voice. In the appendices 
are outlines of orations, model orations, and 


subjects for orations. 


“Cyclopxdia of Law and Procedure.” Wm. | 


Mack, Editor in Chief. Vol. 14. 
The American Law Book Company. 


$—. 


New York. 
1904. 


ee : : | 
The volumes are fully indexed, and 


in } 
It also 
treats of the functions of a trust company | 


. ° : | 
It gives much information as to | 
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With Volume 14 this work reaches down 
the alphabet to “Eject.” It covers such in- 
teresting subjects as descent and distribu- 
tion, divorce, dower, easements, and some 
The is 
| rapidly becoming large enough to be of much 
every-day value in a working library. 


set 


other very impor.ant articles. 


“Massachusetts Corporation Law.” 
| Prescott F. Hall. $3.50. 

“Ballard on Real 
| $6.50 net. 

“Miils’ Annotated Code.” 
$10 net. 

“Corporate Thomas 
Conyngton. <A practical work on the or- 
ganization of corporations. 1 Vol. Buck- 
|} ram, $2.50 net. Sheep $3 net. With “Cor- 
porate Management,” prepaid, both books in 
Sheep, $6.25. 


and 


By 


10. 


Property.” Vol. 
Revised edi- 
| tion. 


Organization.” By 


| Buckram, 


“Labor Laws Decisions.” 
York) By John 


Buckram, $1.50. 


New 


A. Cipperly. Paper, $1. 
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|Recent Articles in Caw Journals 
and Reviews. 


“To What Extent Will a 
Its Citizens in 
| American Lawyer, 475. 


Nation Protect 
Foreign Countries.”—12 

“The Alaskan Boundary Case.”"—12 Amer- 
ican Lawyer, 478, 492. 
| “The American Merchant Marine—Legis- 
lation as a Factor in Its Development.”— 
| 12 American Lawyer, 488. 
“The Effect of Letters of Administration 
| Obtained Pendente Lite.’—40 Canada Law 
Journal, 836. 

“Railroads—Failure to Look and Listen 
Rule.”—40 Canada Law Journal, 840. 

“Compensation for Minerals (con.).”"—68 
Justice of the Peace, 578. 

“Some Duties of American Lawyers to 
American Law.”—14 Yale Law Journal, 63. 

“Some Problems of International 
—l14 Yale Law Journal, 82. 

“Presumptions of Death and of Survivor- 
Proof Thereof.”—59 Central Law 
Journal, 464. 

“Bloodhound 
| 364. 

“The Doctrine of Stare Decisis.”- 
igan Law Review, 89. 

“The Old Common Law and the New 
| Trusts.".—3 Michigan Law Review, 119. 


Law.” 


ship and 





Evidence.”—S Law Notes, 


3 Mich- 
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“Just Cause and Excuse in Labor 


putes.” —59 Central Law Journal, 443. 


Dis-| 
“What 


Constitutes a Complete Transfer 


of Corpus 
Helper, 392. 


Delicti."-—12 Law Student’s 


“Opinion on the Amendment to Article 


of Stock as against Third Parties.”—=59 | LV. of the Constitution of Lllinois.”—21 Chi- 


| 


Central Law Journal, 448. 

“Compulsory Vaccination.”—8 Law Notes, | 
405. 

“The Locus of Sales C. O. D.”—4 Colum- 
bia Law Review, 541. 

“Ts There a Federal Police 


Columbia Law Review, 563. 


Power ?”—4 


“New Trials after Verdicts of Acquittal.” | 


4 Columbia Law Review, 590. 

“The Relation of an Express Messenger to 
the Carrier.”—4 Columbia Law Review, 592. 

“Equitable Conversion, IJ.”—18 Harvard 
Law 

“Discharge of Contracts by Alteration, I.” | 
—18 Harvard Law Review, 105. 

“The Medieval Law of Intestacy.”—18 
Harvard Law Review, 120. 

“Communication of Revocation.”—18 Har- 
vard Law Review, 139. 


Review, 83. | 





“Recovery under the Code on Contracts | 


for the Benefit of Third Persons.”—18 Har- 
vard Law Review, 141. 

“The Limits of Absolute Privilege At- 
taching to Legislative and Judicial Reports.” 
—18 Harvard Law Review, 142. 

“Burden of 
1 Criminal 


Proof in Criminal Cases.”— 
Journal of India, 
“The Law of Bank Checks—Practical Se- 


ries.” —21 


235. 


Law 


Banking Law Journal, 725. 
“Cheeks Payable at Other 
Banking Law Journal, 741. 
“The History of the Hearsay Rule, II.” 
—3 Madras Legal Companion, 59. 
“Law on Trust 


Legal Ne ws, 154. 


Accounts.”—37 Chicago 


“The Transfer of Interests in Associa- 
tions.”—52 American Law Register, 737. 
“The Limitations of the Action of As- 


sumpsit as Affecting the Right of Action of 
the Beneticiary (of a Contract) .”—52 Amer- 
ican Law Register, 764. 

“Compensation to Rescuers.”—10 Virginia 
Law Register, 671. 

“Shall Our Sunday Laws be Changed ?”— 

10 Virginia Law Register, 682. 

“Present Problems of Constitutional 
Law.”"—19 Political Science Quarterly, 545. 

“The Courts on Restrictive Labor Laws.” 
—19 Political Science Quarterly, 589. 

“Trial by Jury in Germany.”—19 Politi- 
cal Science Quarterly, 650. 

“The History and Application of the Law 


3anks.”—2]1 | 


| Attempted 








cago Law Journal, 1421. 
“The Modification of the Fellow-Servant 
Doctrine.”-—37 Chicago Legal News, 142. 
“Report of the Committee on Internation- 
al Law.”—37 Chicago Legal News, 144. 
‘Recent Legislation Affecting the Sale of 
Merchandise in Bulk.”—37 Chieago Legal 
News, 146. 
“Discharge of 


II.”—18 Harvard 


“ec 


Contracts by Alteration, 
165. 


Harvard Law 


Law Review, 
Possession.”’—18 


196. 


Review, 


“Covenants Running with the Land En 
forceable in Equity.”—18 Harvard Law Re- 
view, 214. 

“The Desirability of a Single Court of 
Patent Appeals.”—-18 Harvard Law Review, 
217. 

“Imputed 
Gratuitous 


Negligence in the Case of a 
Passenger.’—18 Harvard Law 
Review, 219. 

“Modern Views of Champerty and Main 
tenance.”"—18 Harvard Law Review, 222. 


“The Decadence of Equity.”—5 Columbia 
Law Review, 20. 





“Agency by Estoppel.”—5 Columbia Law 
Review, 36. 

“Trial by Jury for Petty Offenses.”—5 
Columbia Law Review, 48. ' 

“Double Taxation by Competing Authori- 
ties.”-—5 Columbia Law Review, 50. 

“Legislative Control over the Right to 
Vote.”—5 Columbia 55 
“Contracts to 


Law Review, 55. 


Give Satisfaction.”-—5 Co- 
lumbia Law Review, 56. 

‘Sureties for Good Behaviour in Cases of 
Suicide.”’—68 


Justice of the 


Peace, 626. 

“Mutuality of Engagement in a Contract 
of Sale.”—60 Central Law Journal, 1. 

“The Sale of Part of a Mass.”—60 Cen- 
tral Law Journal, 4. 

“The Privileges of Ambassadors and For- 
eign Ministers.”—3 Michigan Law Review, 

73. 

“The Liability of a Master to Third Per- 
sons for the Negligence of a Stranger As 
sisting His Servant.”—3 Michigan Law Re- 
view, 198. 

“A New Instance of the Power of Congress 
to Destroy by Taxation (Tax on Oleomar 
garine).”—3 Michigan Law Review, 220. 
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“Pleading Contributory Negligence under 


the Code.”"—3 Michigan Law Review, 223. 


“Presumptions as to Delivery of Deeds.” 
3 Michigan Law Review, 224. 

“The Time Limit for Presentation of Rail- 
road Tickets.”—3 Michigan Law Review, 230. 

“The American Merchant Marine—Legis- 
lature as a Factor in Its Development.’’-— 
12 American Lawyer, 527. 

“Should the of Lode Mining 
Claim be Confined within the 
Boundaries of His Claim.”—12 
Lawyer, 540. 

“Cuban 


Grantee a 
Vertical 
American 
Mining Law.”—66 Albany Law 
Journal, 367. 

“The Harter Act.”-——66 Albany Law Jour- 
nal, 369. 

“The Law Bank Checks—Practieal 
21 Banking Law Journal, 797. 
“Savings Deposits of Minors.’”—21 Bank 


ing Law Journal, 809. 


of Se 


ries.” 
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The Humorous Side. 


His Cuoici 
Times prints a story about a white man who 
was arraigned before a colored justice 
the peace during reconstruction times for 
killing It 


was 


a man and stealing his mule. 
the 
rivalry between the 


in Arkansas, near Texas 


and there was some 
states, but the colored justice tried always 
to preserve an impartial frame of mind. 
“We’ 
he said. ‘Texas law 
Which will vou hab?” 


The prisoner thought a minute and then 


s 
cot,” an’ 


law. 
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pression which often added piquancy to his 
words. Old Ben and he differed in polities, 


as well as in some other things, and were al- 


| ways having verbal set-to’s when they met. 


An experience of old Ben’s with a farmer 
who had got into financial difficulties and 
had come to him for counsel had created 
considerable feeling in the community. Old 
Ben had told the farmer not to worry about 
the matter, but merely to give him what he 
ealled bill of his farm, 
would take care of the matter. 


a of sale and he 


The farmer 


took the advice, but when he got around 


OF THE LAw.—The New York | 


ot 


border, | 


propert \ 


afterwards to settle up and get back his 
old Ben professed surprise, and 
said there was nothing to settle, as he had 
taken the property on a fair trade to pay 
for settling up the farmer’s debts. It was 
after this happened that old Ben was one 
day sprawling around in a bar room when 
old Frank came in. Ben pointed at Frank, 
and, in language not over delicate, told the 
crowd to look at the old copper- 
| head. Old Frank turned from the bar, de- 
| liberately walked over to Ben, and, look- 
|ing down at him, said slowly and impres- 
| sively: 
“When your spirit stands naked before the 
judgment seat of Christ 
There'll be another spirit there that will 
give your soul a hist. 
It wont be Horace Greely nor a man of spe- 
cial charm, 
But it'll be the spirit of a man who once 


lost his farm.” 





got two kinds ob law in dis vere 


Arkansas 


This had an unexpectedly startling effect. 
Old He had had enough. 
He never gave the poet another opportunity 
ior retort. 


sen collapsed. 


guessed that he would take the Arkansas law. | 


“Den | discharge you fo’ stealin’ de mule 
an’ hang yo fo’ killin’ de man.” 

“Hold on a minute, Judge,” 
“Better make that law.” 
“All right, under de law ob Texas I 

fo’ 
stealin’ de 


said the pris- 
oner. Texas 
fine 
you 


mule.” 


THE PETITIFOGGER AND THE RHYMER. 
Ben M—— was a tall, shrewd, bullyragging 
of local reputation in 
Western New York a generation or more 


ago. 


pettifogger much 
He was often more than a match for 
the regular lawyers in justice-court prac- 
Old Frank R—— rhymer, 
whose impromptu verses often constituted 
his end of the conversation, and he had a 


tice. was a 


lisp, or, at least, some peculiarity of ex- 


killin’ de man an’ hang you fo’ | 


Old | 


AN APPRECIATIVE CLIENT.— 
Chicago, December 
Mr. — 


You have my sincere congratulations for 


19th, 1904, 


Dear 


| the satisfactory ending of our case against 
We certainly have reason to think 
| better of our lawyer than one is led to be 
lieve of them after reading St. Luke, xi., 46.* 


| The check for $2,968.21 received, for which 
| accept thanks. 
With wishes for a Merry Christmas for 
Mrs. , Baby and yourself, 
Very sincerely, 


*“\WWoe unto you also, ye lawyers! for ye 
lade men with burdens grievous to be borne, 
and ye yourselves touch not the burdems 
with one of your fingers.”—Luke xi., 46. 








